
 

 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION 

 

DAVID KAISER,    : 

  Plaintiff   : 

 v.     : C-0048-CV-2010-4585 

      : 

KIMBERLY WILLIAMS,    : 

  Defendant.     : 
 

ORDER OF COURT 

 

 AND NOW, this _____ day of September 2010, Defendant’s Preliminary Objections to 

Plaintiff’s Complaint are hereby DENIED, as set forth more fully in the attached Statement of 

Reasons.   

STATEMENT OF REASONS 

 The instant matter is an appeal from a default judgment entered against Defendant 

Kimberly Williams by District Judge Gay Elwell in the amount of EIGHT THOUSAND SIXTEEN 

DOLLARS ($8,016.00) on April 12, 2010.  The entry of the judgment was precipitated by 

Defendant’s alleged failure to respond to a Civil Complaint filed with the District Justice’s office 

by Plaintiff David Kaiser.  Therein, Plaintiff claimed damages in connection with an accident 

whereby Defendant is alleged to have driven her vehicle into a trailer connected to Plaintiff’s 

vehicle, causing damage thereto.  Defendant’s initial appeal was filed pro se on April 27, 2010, 

followed by a counseled appeal on May 12, 2010.  In response thereto, Plaintiff, proceeding pro 

se, filed a Complaint with this Court on May 20, 2010.  On June 10, 2010, Defendant filed 

Preliminary Objections to Plaintiff’s Complaint.  The matter came before the Court via the 

Argument Court List of September 7, 2010.  The time for the submission of briefs having 



 

 

passed,
1
 it is now ready for disposition. 

                                                 

 
1
 Defendant filed a brief contemporaneously with the instant preliminary objections.  To 

date, no brief has been filed by Plaintiff. 

 Defendant’s sole preliminary objection is in the form of a motion to strike impertinent 

matter, pursuant to PA.R.CIV.P. 1028(a)(2), which provides for the filing of preliminary 

objections to the inclusion of scandalous or impertinent matter in the averments of a complaint.  

Averments which are scandalous or impertinent are by their nature “immaterial and inappropriate 

to the cause of action.”  Commw., Dept. of Environmental Resources v. Peggs Run Coal Co., 

423 A.2d 765, 769 (Pa. Commw. Ct. 1980).  The party claiming the impertinence of particular 

averments bears the burden of proving the same, and demonstrating some prejudicial effect.  

Commw., Dept. of Environmental Resources v. Hartford Acc. and Indem. Co., 396 A.2d 885, 

888 (Pa. Commw. Ct. 1979). 

 In the present case, Defendant objects to Paragraphs Seven (7) through Fourteen (14) on 

the basis that they deal with causes of action other than the matter now before the Court.  As 

such, Defendant claims that they are prejudicial to her.  Those paragraphs read as follows: 

7. On June 23, 2009, the Defendant/Appellant filed a Civil Complaint against 

the Plaintiff in District Court 03-2-05, Docket CV 000185-09. 

 

8. The Plaintiff notified the Court of his intention to defend the case. 

 

9. On October 22, 2009, Progressive Insurance Company, the Plaintiff’s 

insurance carrier settled the Civil Suit with Defendant/Appellant for 

$6,000.00.  The settlement agreement was made specifically without the 

admission of liability on the part of the Plaintiff (See Exhibit A).  The 

Plaintiff objected to this settlement, however, pursuant to the provisions of 

the prevailing insurance policy, the Insurance company has sole discretion 

in these matters. 

 

10. On March 11, 2009, the Plaintiff filed suit against Defendant/Appellant in 
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District Court 03-3-05, Docket CV-00000071-10.  The Plaintiff sought 

damages of $7,850.00.  A Court date of April 12, 2010 was set by the 

District Court.  (See Exhibit B).   

 

11. The Defendant/Appellant was properly served but failed to answer the 

Plaintiff’s complaint. 

12.  On April 12, 2010, a default judgment for $8,016.00 was awarded to the 

Plaintiff against the Defendant/Appellant. (See Exhibit C).   

 

13. On April 27, 2010, the Defendant/Appellant filed a Pro Se “NOTICE OF 

APPEAL” with the Court of Common Pleas.  The appeal was assigned 

Docket #C-48-CV-2010-4067.  This was received by the Plaintiff on or 

about May 3, 2010.  (See Exhibit D). 

 

14. On May 12, 2010, the Defendant/Appellant’s attorney’s [sic] filed yet 

another “NOTICE OF APPEAL” [sic] This Appeal was assigned Docket 

#C-48-CV-2010-4585.  This was received by Plaintiff on or about May 

18, 2010. (See Exhibit E).   

  

Complaint at ¶¶ 7-14. 

  

 As an initial matter, the Court notes that Paragraphs Ten (10) through Fourteen (14) set 

forth the procedural history of the instant appeal.  In fact, virtually all of the information set forth 

therein can be found elsewhere in the record.  Accordingly, the Court finds that Paragraphs Ten 

(10) through Fourteen (14) are neither impertinent nor prejudicial to Defendant.  As such, the 

Court hereby DENIES Defendant’s Motion to Strike the same.   

 Paragraphs Seven (7) through Nine (9) of the Complaint address a cause of action 

instituted by Defendant against Plaintiff, and the resolution of that action.  While Defendant 

alleges the prejudicial effect of these averments, she merely states that “[w]hether or not 

Defendant separately brought a suit, and its result has absolutely no bearing on Plaintiff’s lawsuit 

and is clearly prejudicial to Moving Defendant.”  Memorandum of Law in Support of Defendant 

Kimberly Williams’ Preliminary Objections to Plaintiff’s Complaint at 2. 

 Absent some claim regarding the nature of the prejudicial effect on Defendant with 
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respect to Paragraphs Seven (7) through Nine (9) of the Complaint, the Court declines to strike 

these paragraphs from the Complaint.  While the procedural history of separate but related 

proceedings may not be germane to the matter at hand, Defendant has failed to demonstrate how 

she has been prejudiced by the inclusion of such information, and for that reason, the Court 

declines to strike the same, but elects instead, to regard it as mere surplusage.  Commw., Dept. of 

Environmental Resources v. Hartford Acc. and Indem. Co., 396 A.2d at 888 (Pa. Commw. Ct. 

1979). 

 Accordingly, Defendant’s Preliminary Objection in the form of a Motion to Strike 

Paragraphs Seven (7) through Nine (9) of the underlying Complaint as impertinent pursuant to 

PA.R.CIV.P. 1028(a)(2) is hereby DENIED. 

 

      BY THE COURT: 

  

 

    

 ___________________________________________________ 

     CRAIG A. DALLY,                                                            

J. 

  


